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Edmond Brothers Supply Company, Inc. (* Plaintiff”), abuilding materids supplier, sold materials
to a contractor for use in a construdion project for Bristol Regional Women's Center, P.C.,
(“Defendant”). Plaintiff did not send statements to Defendant because the contractor instructed
Plaintiff not to bill Defendant. When the project was compl eted, the contractor took the Plaintiff’s
final bill to Defendant for payment. Defendant’s office manager sent a check in ful payment to
Plaintiff, but Defendant stopped payment on the check and refusedto pay thebill. Plaintiff brought
suit against Defendant, individual defendants, and a partnership to enforce amaterialmen’ slien for
the outstanding debt. All defendants denied enforceability of thelien. The Trial Court dismissed
the action to enforce the materialmen’ slien, dismissed the action against the individual defendants
and the partnership, and granted judgment to Plaintiff against Defendant on an agency theory. The
Trial Court found that the contractor had authority to make the purchases for Defendant and that
since Defendant had used the materials in its building, Defendant was obligated to pay far them,
despiteitsinstructiontothe contractor not to chargeany materialsfor theproject. Defendant appeals
thisjudgment. We hold that the contractor had no acual, implied, apparent, or ostensible authority
to charge building materialsto Defendant. We reverse the judgment of the Trial Court, and dismiss
the Complaint against Defendant.
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OPINION

Background

Edmond Brothers Supply Company, Inc., Plaintiff, is abuilding materials supplier
in Bristol, Tennessee. Boyle and Adamsisamedica partnership whose partnersare Drs. Gary C.
Boyleand Wesley F. Adams, Jr. The partnership operates Bristd Regional Women’ sCenter, P.C.
(Defendant). Ms. Leisa Boyleisthe Office Manager of the Women's Center.

OnHalloweennight 1995, an arson fire caused major damageto the Women’ sCenter,
essentially gutting the second floor and causi ng substantial water damagetothefirst floor. Dr. Boyle
contacted Mr. Thomas David Wine, a contractor who had worked for him on numerous other
projects, and asked him to ovesee reconstruction of the building. Dr. Boyle was anxious to
accomplishtherepair asquickly aspossible. Mr.Wine contacted another builder, Mr. Craig Griffin,
“because his specialty wasinsurance.” Mr. Wine set up a meeting between Dr. Boyle, Dr. Boyle's
attorney, Mr. Wine, and Mr. Griffin, at which time Mr. Griffin agreed to work on the project with
Mr. Wine. The two building contractors were told to hire laborers, who would be paid weekly by
Ms. Boyle according to time sheets provided by Mr. Wine or Mr. Griffin. They were aso told that
thiswas to be a “cash job,” and that the Office Manager would supply them with cash weekly to
purchasethe needed materials. Dr. Boyletestified that heinstructed all the contractorsinvol ved that
they were not to purchase materials on credit.

During thefirst part of theproject, Mr. Winedd demolition, and Ms Boylegave him
cash to purchase any supplies he needed. Mr. Wine testified that, “. . . as it got a little more
complicated, | let Craig Griffin go to Leisaand whaever it was we needed, she would write acheck
for the amount and give himadraw to pay for all the help.” Both Mr. Wineand Ms. Boyletestified
that neither Mr. Wine nor Mr. Griffin ever was authorized to charge any building supplies to the
Women's Center or to the doctors individually. Ms. Boyle initialy gave Mr. Griffin a check for
$3,500 to purchase building supplies and testified that Mr. Griffin “only had authority to buy with
the amount of money that he had on aweekly basis.” Mr. Griffin testified that he would furnish the
billings on weekly or biweekly basis and that hewould be reimbursed if he had spent over what he
had in the account or that they would advance the money to him for operating capital.

When Mr. Griffin first approached Plaintiff to purchase building supplies for the
project, he gave Plaintiff the $3,500 Ms. Boyle had given him. Plaintiff set up an account in the
name of Bristol Women’s Center with acredit of $3,500 against which Griffin’s purchases were to
bemade. At Mr. Griffin’sinstruction, the account was annotated by Plaintiff that no billswere to
be sent to the Women’ s Center. Duringconstruction, Mr. Griffin purchased building materialsfrom
Plaintiff in the amount of $24,864.70. In addition to the first $3,500, Ms. Boyle later gave Mr.
Griffinanother $2,000to pay for building suppliesreceived from Plaintiff, whichMr. Griffin applied
to the account. Mr. Griffin later returned material for acredit of $309.38. When Mr. Griffin's part
of the project was complete, he gave Ms. Boyle the invoices and a final bill from Plaintiff in the
amount of $19,055.32. Ms. Boyle complained to Mr. Griffin that the bill was too high, but
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nevertheless, shewrote acheck for $18,557.05and mailed it to Plaintiff. After Ms. Boylediscussed
the matter with Dr. Boyle that day, Dr. Boyle stopped payment on the check and refused to pay any
of theamount due. Plaintiff, represented by former counsel, thenfiled thissuit against theindividual
defendants, the partnership, and Bristol Regiona Women's Center, P.C. to recover the balance
owing on the outstanding account by enforcement of a materialmen’slien. Defendants answered
asserting that Plaintiff’s suit should be dismissed.

Attrial, Mr. Marvin Ferrell, salesmanfor Plaintiff, testified that he set up the account
inthe name of Bristol Regional Women’sCenter and credited $3,500 to the account at Mr. Griffin's
instruction. He never received authorization from any physician or any employee of the Women's
Center to establi sh an account for the Women'sCenter. Although it was Plaintiff’ sroutine business
practice to obtain such authorization from a property owner, Plaintiff did not do so here. None of
the defendants ever told him that Mr. Griffinwas authorized to charge anything to an account in the
Women's Center's name. He also stated that the Women's Center was never sent monthly
statements, although it was Plaintiff’ susual procedureto send such bills. Mr. Ferrell’ sfirst contact
with Ms. Boyle was after the project was finished and Plaintiff’ s bill remained unpaid.

Dr. Gary Boyle, the self-described supervisor of the rebuilding project, testified at
trial about the purchasing of buildng materials:

Q: At any time did you authorize anyone on the job site
to open a charge account at any supplier?

A: Not only would the answer to that be no, the answer
would bethat | specifically instructed everyonethat |
hired that they were to charge nothing. Again, they
not only were not told to, there were specificdly told
not to.

Q: And how often were they to turnin - - they being
Wine and Stanley and Griffin- - how often were they
to turn in thelir receipts, their hours? How were they
going to get paid?

A: Weekly, and again, they weregoing to get cashed out.
In other words, it was going to be a cash paid job.

On May 14, 1997, the Trial Court filed its Memo Opinion, in which the Trial Court
found that Mr. Griffin was hired by Dr. Boyle to purchase materials and was the agent of the
Women’'s Center asto the purchaseof those materials. The Tria Court found, among other things,
that Mr. Griffin had authority to purchase materials from Plaintiff and that the Women's Center
stopped payment on its check in full payment for those materials after a phone call from the
Women's Center’s attorney to Plaintiff’s Vice-President. The Trial Court further found that the
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Women's Center had knowledge of Mr. Griffin’s making purchases from Plaintiff and “took no
action to place Plaintiff on notice of Defendants’ ‘no credit purchases arrangement allegedly made
with Mr. Griffin. The Trial Court opined that the primary dispute appeared to be the method of
purchasing material s by credit rather than with cash. The Trial Court found that Plaintiff had failed
to prove delivery to the Women’'s Cente of certain mateials, and declined to award Plaintiff
judgment for those invoices. The Trial Court dismissed the action against the Boyle and Adams
partnership, Gary Boyle, Leisa Boyle, Deborah Adams and Wesley Adams individually, and
dismissed the action to enforce the materialmen’s lien. The Trial Court granted judgment to the
Plaintiff against Defendant Bristol Regional Women’s Center, P.C. in the sum of $17,426.95, plus
prejudgment interest and statutory post-judgment interest, discretionary costs, mediation expense,
andtrial court reporter expenses. Only thejudgment against Bristol Regional Women’ sCenter, P.C.
ison appeal.

Discussion
Defendant appeals and raises thefollowing issues.

1 The Trial Court erred in finding that Craig Griffin was an
agent of The Bristol Regional Women’s Center and had
authority to purchase materialson credit from the plaintiff for
the benefit of thedefendant.

2. The Trial Court erred in finding that the plaintiff met its
burden of proof concerning the saleto, delivery to, and use of
building materials by the defendant and the amount owed by
the defendant based on said sales.

3. TheTria Court erred in awarding prejudgment interest onthe
amount awarded to the plaintiff.

Our review is de novo upon the record, accompanied by a presumption of the
correctness of the findings of fact of theTrial Court, unlessthe preponderance of the evidence is
otherwise. Tenn. R. App. P 13(d); Alexander v. Inman, 974 SW.2d 689, 692 (Tenn. 1998).

Defendant first raisesthe issue of whether the Trial Court erred in finding that Craig
Griffinwas an agent of The Bristol Regional Women’ sCenter with authority to purchase materials
on credit from Plaintiff for the benefit of Defendant. The finding of the Trial Court was that Mr.
Griffin’s authority to purchase materials from Plaintiff for Defendant obligated Defendant to pay
Plaintiff for those materials, despitethefact that Mr. Griffinwas specifically instructed not to charge
any materials to the Defendant.



Asstatedin 3C.J.S. Agency 8410 (1973), “[a] principal isbound neither by contracts
made by aperson not hisagent, nor by those of his agent beyond the scope of hisactual and apparent
authority, which he has not ratified and is not estopped to deny.” Bells Banking Co. v. Jackson
Centre, Inc., 938 SW.2d 421, 424 (Tenn. Ct. App. 1996). Apparent authority of an agentis such
authority as the principal knowingly permits the agent to assume or which the principa holds the
agent out as possessing. Rich Printing Co. v. McKellar’s Estate, 330 S.W.2d 361, 376 (Tenn. Ct.
App. 1959). Apparent authority of an agent must be determined by the acts of the principal and not
those of the agent. Durhamv. Wadell & Reed, Inc,, 723 SW.2d 129, 130 (Tenn. Ct. App. 1986).
Ostensible authority is such authority asaprincipal intentionally or by lack of ordinary care causes
or allowsathird person to believe the agent possesses. Itisessential to ostensible authority that the
principal hold the agent out to the public as possessing sufficient authority to embrace the particular
act in question when theagent does not ectually have such authority, or allowsthe agent to exercise
such authority even though not actually granted, and the person dealing with the agent, acting in
good faith, believed or had reason to believe the agent had the necessary authority. When an agent
acts within the scope of his apparent or ostensible authority, the principal cannot prevail against a
third party unlessit shows that the third party knew or had reason to believe the agent did not have
the claimed authority. Intersparex Leddin KG v. Al-Hadda, 852 S.W.2d 246, 247 (Tenn. Ct. App.
1992).

In this case, there is no proof in the record that Defendant gave Mr. Griffin actual
authority to establish an account in the name of the Women’ s Center, charge building materials to
the Women’'s Center, and withhold sending monthly statements to Defendant. In fad, the
preponderance of the evidence isto the contrary. Nor did Defendant ever hold Mr. Griffin out as
having authority to establish such a credit account and make charges. The testimony at trial shows
that none of Plaintiff’ sempl oyees ever communicated with Defendant until the project wasfinished.
Plaintiff could onerate Defendant for the debt if it could show that Defendant “by lack of ordinary
care” caused or allowed Plaintiff to believe that Mr. Griffin had the authority to charge purchases.
The preponderance of the evidenceis otherwise. Plairtiff’s employees testified that its normal
procedures would have prevented this scenario, and that it exercised poor business judgment in
failing to follow its normal procedures.

It is uncontested that Mr. Griffin was authorized to purchase construction materials
for Defendant’ s project and that Defendant’ s Office Manager on occasion reimbursed him for the
purchase of such construction materials upon his presentation of receipts. None of the contractors
who testified at trial indicated that they were authorized to establish any accounts in the name of
Defendant or to purchase any building materids on credit. Defendant’ s Office Manager routinely
gave “working money” to the contractors, which they used to buy materials with cash, and on
occasion she reimbursed them for purchases they had made with their own resources when they
broughtinreceipts. Attrid, the Office Manager testifiedthat Mr. Griffin “only had authority to buy
with the amount of money that he had on a weekly basis . .. he would come back and get some
more.” Dr. Boyle testified that Mr. Griffin was instructed not to purchase any materials on credit
and “to charge nothing” asthiswasto be a“cash job.”



Suppliers who are creditors in building projects normally have recourse under the
Tennessee Materialmen’ s Liens statutes, Tenn. Code. Ann. § 66-11-101, et seq., when a contractor
such as Mr. Griffin purchases building materials on credit and the supplier is never paid. If the
supplier complieswith the requirementsof the M aterialmen’ sLiens statutes, thesupplier can perfect
itslien. If the supplier does not comply with the requirements of the statutes, itslien islost.

Here, Plaintiff filed suit to enforce a materialmen’s lien. The Trial Court found
Plaintiff had not satisfied the requirements of the Materialmen’s Liens statutes and dismissed the
action to enforce the lien. Nevertheless, the Trial Court found that whether the building materials
were purchased with cash or on credit was not relevant to the issue of agency. Wedisagree. To so
holdwould establish aprecedent contrary to the purpose and proceduresof the Materialmen’sLiens
statutes. The Materialmen’s Liens statutes provide certain protections for both a supplier and a
property owner. If the supplier fails to comply with the requirements of theMaterialmen’s Liens
statutes, the supplier has no materialmen’s lien against the owner’ s property. To drcumvent that
statuteby permittingrecovery against the* principal” under an agency theory upon showing only that
the contractor had authority to purchase materials, although not on credit, would effectively amend
the statute by judicial decree. Plaintiff’ sposition, if adopted, wouldresult in property ownersbeing
liable to suppliers for materials purchased by a contractor even if that contractor was specifically
instructed not to purchase the materials on credit, the owner had paid the contracor for those
materials, and the contractor had not satisfied the requirements of the Materialmen’ sLiens statutes.
Such aholding would give far more protection to a supplier, and correspondingly less protection to
aproperty owner, than that provided for by Tennessee Materialmen’ s Liens statutes and established
agency law.

From the record before us, the evidence preponderatesin favor of afindingthat Mr.
Griffin's purchasing the materials from Plaintiff on credit was beyond the scope of his actual,
apparent,implied, or ostensibleauthority asDefendant’ sagent. Plaintiff’ sonly recoursefor payment
of Mr. Griffin’s charges lies in an action against Mr. Griffin. Our holding on this issue makes it
unnecessary to address the remaining issues rased by Defendant, which are pretermitted as moot.

Conclusion

The judgment of the Trial Court isreversed, and this cause is remanded to the Trial
Court for such further proceedings as may be required, if any, consistent with this Opinion, and for
collection of the costs below. The costs on appeal are assessed against the Appellee, Edmond
Brothers Supply Company, Inc.
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